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DID PARTISAN IDEOLOGIES TRUMP LOGICAL ANALYSIS?

The Judicial Branch of our gov-
ernment has become nearly as
dysfunctional and polarized by
the same kinds of partisan bick-
ering that always seems to hold
our Executive Branch of govern-
ment in grid-lock. Does the cit-
zenry of this nation really find
it acceptable that their highest
levels of the judicial system
are as arbitrary as the whims of
a politician would seem to be?
If one were to give a honest
look at the fundamental causes
of why these two branches of
government seem to suffer from
the same form of bipolar dysfunc-
tion, the crippling effects of
left-wing and right-wing politics
seem to float to the surface
every time. Just as virtually
every vote held within the State

| and Federal Legislatures are

split along party lines, now we
must endure Circuit Court and
Supreme Court decisions split by
differences in progressive or
conservative ideologies. The only
thing that counts in the end
would seem to be which side makes
up the majority of the votes. Un-
fortunately, if the majority is
emotionally driven by ideology,
rather than a good faith sense of
right and wrong, the outcome is
often contrary to any logical
analysis. This would appear to be
the case in the recent Hayward v.
Marshall (#06-55392) ruling pub-
Iished April 22, 2010, from the

Ninth Circuit Court of Appeals.

In this case, Circuit Judge
Andrew J. Kleinfeld issued the
opinion on behalf of the 7
appointed somewhat conservative
judges. The panel was comprised
of 11 Ninth Circuit Judges. The
dissenting opinion was issued by
Circuit Judge Marsha S. Berzon,
on behalf of the remaining 4 pro-
gresive judges. When deciding for
the majority, Judge Kleinfeld
noted that as the first of 3 is-
sues to be decided in the Hayward
case, the question of "whether a
certificate of appealability (COA)
is needed to appeal a district
court's order denying a writ of
habeas corpus arising out of a
state's denial of parole" will be
addressed.

This case held particular sig-
nificance to California's term-to-
life prisoners because it would
decide whether the federal Appeals
Courts would remain available to
the thousands of term-to-life
prisoners wishing to seek federal
review of a wrongfully denied pa-
role application. We who are cur-
rently confined, perhaps more so
than those among the legal commu-
nity on the outside, appreciate
the severe limitations placed on
the pro se litigants (prisoners
without a lawyer) when faced with
a denial of their writ filed in a
district court.

In previous years, when the
COA's were a prerequisite require-
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trump logical ANALYSIS?, cont'd

ment imposed on prisoners attempting to
appeal a badly reasoned decision by a low-
er court Magistrate Judge, the same District
Judge that denied the prisoner's petition
would also be the same judge that grants or
denies the prisoner's right to appeal (COA)
to a higher court. Naturally, most District
Judges don't want to see their own decision
reversed on appeal, so most pro se prisoners
would receive a denial of their request for
a COA. This leaves the pro se litigant with
no further avenues of redress unless they
can successfully obtain a COA from a Circuit
Court judge after their case has been preju-
diced the previous QOA denial. Contrary
to the "lenient" standard applied to the COA
process as espoused by the Ninth Circuit
itself, a despicable number of very merito-
rious parole writs are regularly denied a
COA by the Circuit Courts, thus barring the
masses of pro se prisoner litigants from
ever getting their claims heard on the mer-
its. The Attorney General's office under-
stands how easily the COA requirement is
abused at the pro se prisoner's expense,

and this is why he puts forth such vigorous
arguement in favor of it. Likewise, it
should come as no surprise that virtually
every conservative judge tends to endorse
the COA requirement as well.

In Hayward, Judge Kleinfeld reasoned that
since the governing statute (28 U.S.C. §
2253(c)(1)%A)) suggests that a COA be re-
quired if "the detention complained of
arises out of process issﬁgg by State
court," (remember, we're talking about State
prisoners contesting a parole denial) there-
fore, the statutory requirement of a COA
turns on "the detention complained of." The
court goes on to reason that, on one hand,
what keeps the prisoner in prison is denial
of parole. On the other hand, what put him
there was a state court judgment imposing
his sentence. The governing statute only
requires a COA if the prisoner is contesting
a State court ruling, but does not require
a COA if the prisoner is contesting a parole
board decision (administrative decision) and
the ''detention complained of" is a result of
an administrative decision. With this in
mind, the majority reasoned that the 'deten-
tion" referred to by the statute is the
state court decision that put the would-be
parolee in prison, as opposed to the admin-
istrative decision not to let him out. "The
parole board does not have the authority to
detain prisoners, just to release them from
detention" the judge said, "so its decision
cannot be the 'detention complained of.'"

In contrast, Judge Berzon opined for the

Hayward pane

dissenting Circuit Court judges that ''the
majority ignores the significance of the
statutory language of 28 USC § 2253(c)(1)(A)
in the context of a challenge to prison admin-
istrative decisions." Judge Berzon continued
by explaining that the statutory language pro-
vides that a COA is necessary only when "the
detention complained of arises out of process
issued by a gtate court, indicating that the
inquiry turns on the ''target of the prisomer's
complaint,' not merely his status as a state
prisoner. (White v. Lambert, 370 F.3d 1011
9th Cir. 2004)

Judge Berzon concluded that, in the context
of parole, the "detention complained of" is
the prisoner's continued imprisonment as a
result of the parole board's denial of parole,
an administrative decision that does not
"arise out of'" process issued by a State
court. Hayward challenges 'an administrative
decision regarding the executuion of his
sentence," he therefore need not have obtained
a COA when filing his appeal in the Circuit
Court.

Unfortunately, Judge Berzon's holdings
were on behalf of the dissenting judges,
meaning that the term-to-life prisoners cur-
rently confined by the state will now be
required to obtain a COA (from the judge that
denied their petition in the first place)
prior to filing an appeal in the Ninth Circuit
court. If a prisoner does not obtain a COA,
he no longer has a right to appeal the dis-
trict court's denial of his petition.

Fortunately, the Hayward decision did not
impact a state priSoner:s Tiberty interest,
so long as the state provides for certain
entitlements towards release on parole. Cal-
ifornia law makes such a provision. The ''some
evidence" standard used in the review of Cal-
ifornia's parole process also remains
unchanged, making this case far less signifi-
cant than many thought it would be.

This renewed COA requirement will again
undoubtedly bar many perfectly meritorious
claims, filed by pro se term-to-life prisoners,
from ever being heard in a Court of Appeals.
We know this to be true because prior to the
White decision in 2004, this was the unseen
reality for California’'s pro se litigants.

The term-to-life prisonmer (litigating) commu-
nity predicted this kind of backwards reading
of § 2253(c)(1)(A) back when the Hayward
court was first comprised. How did we make
such a prediction when the Ninth Circuit is
known for so many of its previously well
reasoned decisions? Because we watched as 7
of the 11 ”aEpointed" judges placed on the
were known to be of the con-
servative persuasion. Sadly, our judicial
system has become as predictable as the out-
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